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Resumo 

Este trabalho tem como objetivo analisar o raciocínio utilizado nos processos de apelação no 

sistema judiciário do estado de Santa Catarina em relação ao estupro conjugal. O propósito 

deste estudo é analisar criticamente o discurso do judiciário, juntamente com as alegações dos 

advogados de defesa e dos juízes, considerando que esses discursos ditam sua visão sobre os 

direitos das mulheres e seu conceito de consentimento, tendo em vista que o discurso dos 

juízes representa a visão do próprio estado sobre esse assunto. Atualmente, o Estado de Santa 

Catarina ocupa o segundo lugar no ranking de casos envolvendo estupro contra mulheres no 

Brasil. No primeiro semestre de 2018, foram registrados 376 casos de acordo com o 

Departamento de Segurança Pública do estado. Tendo em mente que nossa análise se baseia 

na questão do consentimento nas relações conjugais, nosso objetivo é lidar diretamente com 

os casos em que a vítima é uma mulher adulta. A importância dessa discussão é reconhecer o 

que o sistema judiciário aceita e leva em consideração ao analisar esses casos. É necessária 

uma análise crítica do discurso do judiciário sobre esse assunto, porque a posição do estado 

nesses casos define a confiabilidade do sistema para quem precisa dele. Temos que 

questionar o motivo pelo qual apenas 10% dos casos de estupro no Brasil são denunciados à 

polícia e como o discurso da justiça reflete o fato de 58,5% da população brasileira acreditar 

que o comportamento feminino influencia o estupro. 

Palavras-chave: estupro; justiça; análise crítica do discurso.  

 

 

 

 



 

 

Abstract 

This paper aims to analyze the reasoning used in appeal processes in the judiciary system in 

Santa Catarina State, Brazil, regarding marital rape. The purpose of this study is to critically 

analyze the judiciary discourse, along with the allegations derived from the defense attorneys 

and the judges, considering that those discourses dictates their view on women’s rights and 

their concept of consent, having in mind that judges’ discourse represent the view of the state 

itself on this matter. Currently the State of Santa Catarina is placed as second on the ranking 

of cases involving rape against women in Brazil. In the first semester of 2018, a total of 376 

cases were registered, according to the state’s Department of Public Security. Having in mind 

that our analysis is based on the matter of consent in marital relationships, my purpose is to 

deal directly with cases in which the victim is an adult woman. The importance of this 

discussion is to recognize what the judiciary system accepts and takes in consideration when 

analyzing these cases. A critical analysis of the judiciary discourse on this subject is required 

because the state's wording defines how reliable the system is for those who needs it. We 

have to ask why only 10% of the cases involving rape in Brazil are reported to the police, and 

how the justice's discourse reflects the fact that 58,5% of the Brazilian population believes 

that the female behavior influences rape. 

Keywords: rape; justice; critical discourse analysis.   
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1 INTRODUCTION 

The debate about violence against women walks hand-in-hand with the public perception 

of women’s agency over our own bodies. While feminist movements embrace the idea that 

women have the right to their own bodies and choices, society in its core carries androcentric1 

habits and beliefs that are hard to deconstruct, even after decades of feminist struggles. These 

androcentric traditions take different forms around the world, from little girls being forced to 

marry older men, to the culture of silence towards male abuse, to the ways in which men are 

“allowed” to behave violently. In Brazil, despite the constitution granting equal rights for 

men and women and our official classification as a ‘democracy’, we face an epidemic of 

violence against women with growing numbers each day. Currently, the State of Santa 

Catarina holds the second position in the ranking of rape cases in Brazil. In the first semester 

of 2018, a total of 376 cases were registered, according to the state’s Department of Public 

Security2. Furthermore, our society holds an androcentric view of consent. With the 

exception of the understanding of domestic violence in common sense, such as violent 

behaviors (physical and psychological), the issue of intimate violations coming from 

romantic partners is still not sufficiently discussed. A research from Instituto de Pesquisa 

Econômica Aplicada (Ipea) in 2014 showed that at least 27,2%3 of the Brazilian population 

believes totally or partially that “a married woman must satisfy her husband in bed, even 

when she has no desire”. The androcentric understanding of the concepts of access to a 

woman’s body and of consent to sex is a matter of public security that translates into 

alarming numbers of sexual assaults, which generates public discussion about the numbers 

themselves, but fails to trigger a broader and deeper debate about the social and cultural 

causes of sexual violence. 

Driven by the persistence of sexual violence against women, especially in the domestic 

front, this work aims to analyze the reasoning used in appellate decisions from Santa 

Catarina’s State Court (TJSC) regarding marital rape. The purpose of this study is to critically 

analyze the discourse of TJSC’s magistrates, which includes references to previous speeches 

from defense attorneys, complainants, defendants, witnesses and first instance judges, 

 
1“Androcentrism: A characteristic of sexism that presents the male as the prototype or model for humanity and 

the masculine perspective as the default human point of view or as objective reality. In this form of sexism, 

men’s lives and the masculine are privileged and taken as the embodiment of all human experience throughout 

history, whereas women’s lives and the feminine are understood as ‘other.’” (Feminist Movement Builder’s 

Dictionary, 2013) 
2http://portal.ssp.sc.gov.br/sspestatisticas.html“Violência contra a mulher”, Janeiro-Junho de 2018. (Access in 

june, 2019) 
3http://www.ipea.gov.br/portal/images/stories/PDFs/SIPS/140327_sips_violencia_mulheres_novo.pdf 

http://portal.ssp.sc.gov.br/sspestatisticas.html
http://www.ipea.gov.br/portal/images/stories/PDFs/SIPS/140327_sips_violencia_mulheres_novo.pdf
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considering that those speeches are filtered by TJSC to represent the state’s view on women’s 

rights and the official understanding of consent, since “what we have in appeal decisions is 

the State speaking, and all the discourses present in the legal process are in fact being 

proffered by the State. This way, [appeal decisions] show the State exercising control over 

society through the production of a truth” (Oliveira & Silva, 2005, p. 247). 

Having in mind that my analysis is based on the issue of consent in marital relationships, 

my purpose is to deal directly with cases in which the victim is an adult woman. The 

importance of this discussion is to help identify what the judiciary accepts and takes into 

consideration when analyzing domestic sexual abuse, and which cases the criminal justice 

system recognizes as ‘real’ rape. 

Although the justice system, as an institution, is supposedly impartial and based on our 

legislation, its reasoning to determine if a crime was committed or not in cases such as 

marital rape can be guided by the judges’ personal beliefs, because marital rape is not the 

stereotypical rape that fits the mythology surrounding this crime. For example, Figueiredo 

(2000, p. 56) argues that, to the justice system, real rape is the one that fits a standard in 

which "the rapist is a stranger, the victim is totally powerless and passive, and intercourse is 

complete”. That is, as the analyzed cases do not correspond to that “standard” rape, the 

discourse of criminal judges can help us to understand what their beliefs and understandings 

of this type of crime are. Considering that, we have to ask why only 10% of rape cases in 

Brazil are reported to the police, if the discourse of the judiciary reflects the belief of 58,5% 

of the Brazilian population that women’s behavior influences rape4, and if these two numbers 

are related to each other. 

 In order to develop an insightful study about the judiciary’s standing towards the 

victims of marital rape, a critical analysis of the judicial discourse on this subject is required 

as it can help us to understand how judges interpret and apply the legislation on sexual 

violence, and, by extension, to understand how reliable the judiciary system is for the women 

who need it. Critical Discourse Analysis can help us to investigate the legal positions in the 

cases analyzed because this field of study is also concerned with the ideologies hidden in 

discourse. To Fairclough (2013, p. 08), the main focus of CDA is on “discursive aspects of 

power relations and inequalities: on dialectical relations between discourse and power, and 

their effects on other relations within the social process and their elements”. For this reason, 

 
4http://www.ipea.gov.br/portal/images/stories/PDFs/SIPS/140327_sips_violencia_mulheres_novo.pdf 

http://www.ipea.gov.br/portal/images/stories/PDFs/SIPS/140327_sips_violencia_mulheres_novo.pdf
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Critical Discourse Analysis is also applied to the discourse of lay people (complainants, 

defendants and witnesses) involved in the cases analyzed, as a way to contrast their 

understanding of the events and how they portray these events when questioned by those in 

positions of power, such as police officers and legal practitioners. 
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2 REVIEW OF LITERATURE 

This section contains three parts, which correspond to the theoretical bases of this work: 

CDA and Transitivity; Legal texts as discourse; and Violence against women in legal texts. 

2.1 CDA AND TRANSITIVITY 

According to Fairclough (2001, p. 125), Critical Discourse Analysis is a form of critical 

social science which focuses on issues confronted by those who are in some way socially 

vulnerable; for instance, "the poor, the socially excluded, those subject to oppressive gender 

or race relations, and so forth". Critical Discourse Analysis is a way to approach social issues 

that are evidenced in the semiotic aspect of social practices, and it proposes a critical view 

that is not always obvious for those who cannot relate directly to the social problem under 

discussion. Discursive investigations that take a critical approach aim to identify problematic 

social issues and offer, if not a solution, a new perspective to engage in further and 

productive debates about these social challenges. As this study will use a socio-semiotic 

approach to describe and analyze the lexical choices in the appeals, I’m using the Transitivity 

System. The transitivity system, the main grammatical system for the ideational metafunction 

of language (Halliday, 2004),has to do with how reality is represented at clause level, in 

terms of who does what to whom, and in which circumstances – in other words, in terms of 

processes, participants and circumstances. The use of SFL to carry out critical analysis of 

discourses will be applied in this study to analyze how violence against women is represented 

in legal texts. It is important to point out that, although rapes are judged following a pre-

existing, abstract and general code (the Penal Code), appellate decisions represent a situated 

view of the state towards the violation of the victim’s physical and psychological condition. 

2.2 LEGAL TEXTS AS DISCOURSE 

The justice system is known as a technical and strict system powered by reason and facts. 

However, it is important to remember that real people with their own ideas create, practice 

and apply the law. For this reason, a further discussion about what the legal system takes in 

consideration regarding some social issues is required. 
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 I’m working with two articles from Johanna Niemi-Kiesiläinen, the first one 

being“Legal Texts as Discourses”, written with Päivi Honkatukia and Minna Ruuskanen 

(2007), and the second (“Gender and Criminal Law Policy”, 2015)dealing  directly with the 

issue of gender (I will comment on this second article later). In the first article, the author 

discusses how important and beneficial discourse analysis can be to the legal system, offering 

a theoretical social science approach to legal discourse. The authors recognize that the justice 

system is not in fact as impartial as it should be, as legal discourses are part of and/or 

influenced by other social discourses. That leads to the fact that legal decisions have social 

and legal consequences. 

In order to develop an analysis of violence against women and of intimate violations, we 

have to consider legal studies on this theme. For this reason, my research relies on articlesthat 

deal directly with issues found in my analysis, such as “A Prova Material nos Crimes 

Sexuais”, by Rúbia Abs da Cruz (2002); in this article, the author proposes a “new form of 

application of evidence in sexual crimes”, psychological/mental evaluations of the victims. 

Aside from this proposition, Cruz also problematizes the current forms of physical 

examinations accepted in court. Another research article that deals directly with the legal 

perspective on the same subject is “Different Functions of Rape Myth Use in Court: Findings 

From a Trial Observation Study”, by Jennifer Temkin, Jacqueline M. Gray and Justine 

Barrett (2016), in which the writers observed, during trials in the UK, how the justice system 

relies on “real rape” stereotypes to judge new cases and how this discourse can 

psychologically affect the victims, as well as the outcome of the trials.  

As previously mentioned, I will also use a second article by Johanna Niemi-Kiesiläinen, 

“Gender and Criminal Law Policy” (2015), that deals with the legal approach to gender-based 

violence, especially Finland’s efforts to give the necessary attention to this subject. Finally, 

my work will also rely on Susan Ehrlich’s article “Representing Rape: language and sexual 

consent” (2001), in which the author observes, in courtroom investigation, how discursive 

practices can be as damaging to the victims as the actual crime. The work of Debora de 

Carvalho Figueiredo, “Victims and villains: Gender representations, surveillance and 

punishment in the judicial discourse on rape” (2000), also contributes to my present text in a 

significant way, as her dissertation deals directly with the issue of rape representation in 

court, and discusses themes that are discussed in this work, such as the use of the argument of 

‘uncontrollable sex drive’ as a way to remove agency from the offender, the use of erotic 
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terms to define violent acts when describing the crime of rape in judicial texts, as well as the 

ways in which the criminal justice system, as mentioned before, relies on rape stereotypes. 

  

3 METHODOLOGICAL SECTION: DATA COLLECTION AND ANALYTICAL 

PROCEDURES 

The texts analyzed in this study are three appellate decisions in marital rape cases 

produced between January 1st and June 30, 2018 byTribunal de Justiça de Santa Catarina5,and 

made available in its website. This time frame was selected due to the proximity to the 

development of this study. An Appellate Decision, according to Coacci (2013, p. 100), is: 

A collegiate decision produced by a second instance court. The 

appeal decision consists of the votes of at least three judges, 

which may or may not coincide in their arguments and grounds. 

The structure of the appellate decision varies, and there is no 

standardization between the various courts, which is a difficult 

point for research. It is necessary, however, that they contain 

some elements required by Law, which are: a) the report, which 

will contain the names of the parties, the summary of the 

defendant's request and response, as well as the record of the 

main occurrences in the process; b) the grounds, in which the 

judges will analyze questions of fact and of law; c) the device, 

in which the judges will resolve the issues that the parties 

submit to them(art. 458 of the Code of Civil Procedure - CPC) 

(BRASIL, 1973). 

In order to carry out a micro-analysis of the representations of rape in these judicial 

decisions, I decided to use the Transitivity System. After selecting key clauses from the 

appeals which construct the court’s narrative in each case, the selected clauses are followed 

by an analysis of the representational meanings. Official texts such as appeal decisions are 

filled with specific terms that are different from the language we use in everyday life. When 

reading texts from the judiciary, we can observe that legal terminologies are used in such a 

manner that a considerable part of the population cannot understand them. Furthermore, such 

 
5https://www.tjsc.jus.br/web/jurisprudencia(Access in june, 2019) 

https://www.tjsc.jus.br/web/jurisprudencia
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texts have a different structure from colloquial, everyday genres. For this reason, the selected 

clauses that represent the court’s depiction of the crime of rape, as well as extracts from the 

speech of complainants, defendants and witnesses found in the appeals, will be presented 

here in their entirety in Brazilian Portuguese, without any editing, to prevent the de-

contextualization of the judicial discourse. The Transitivity System (Halliday &Matthiessen, 

2004) will be applied to these selected clauses, so we can observe the actors and processes as 

established by the judges’ lexical choices. Following that, the findings from this more 

descriptive step will be discussed through the lens of Critical Discourse Analysis (Fairclough, 

1992). 

 Considering the high number of cases involving rape in the state of Santa Catarina 

(according to the Secretaria de Segurança Pública de Santa Catarina6, 376 cases of rape were 

registered in the state from January to June 2018), the texts for analysis were selected 

following a set of requirements in order to narrow down the corpus to the scope of this paper. 

Three cases were gathered in the official website of the Tribunal de Justiça de Santa Catarina, 

including case number “213” in the search, which coincidently is the number of the article 

from the Brazilian Penal Code which describes the crime of rape: 

Art. 213.  Constranger alguém, mediante violência ou grave ameaça, a 

ter conjunção carnal ou a praticar ou permitir que com ele se pratique 

outro ato libidinoso. (Redação dada pela Lei nº 12.015, de 2009)7 

Appeals can be proposed either by the defense or by the Public Prosecution, if they 

are not satisfied with the first instance decision. The defense goal in an appeal in rape cases is 

to change the first trial decision, either pleading for a shorter penalty or for an acquittal. In 

these decisions, we can find references to the discourse of other legal practitioners produced 

during the first instance trial.  

The first part of my search for the appeals was to settle a time frame, in this case, the 

search was filtered to include only appeals judged between January 1st, 2018 and June 30th, 

2018. This time frame was chosen in view of date for the presentation of my TCC, allowing 

us to have a recent perspective of judicial decisions. During this period, 61 appeals on rape 

cases were judged by the Court; however, as stated in the Introduction, my work aims to 

 
6 The Department of Public Securityhttp://portal.ssp.sc.gov.br/sspestatisticas.html(Access in june, 2019) 
7Art. 213. To coerce someone through violence or serious threat, to have sexual intercourse or to perform or 

allow to perform other lewd acts. (Writing amended by Law No. 12,015, 

2009)http://www.planalto.gov.br/ccivil_03/decreto-lei/Del2848compilado.htm(Access in june, 2019) 

http://portal.ssp.sc.gov.br/sspestatisticas.html
http://www.planalto.gov.br/ccivil_03/decreto-lei/Del2848compilado.htm
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discuss specifically rape cases of women over 18; this means that this initial number was 

significantly reduced during the selection process, since the majority of the appeals involved 

victims who were underage at the time of the crime. 

In addition to that, during the selection step my attention was drawn to appeals in 

which there was a pre-existing marital relation between victim and offender. Thus, From the 

61 appellate decisions initially found, only 3 of them fit this profile 

The analysis of each appeal is organized as such: first, an overall description of the 

Appeal and its important details, followed by the examples where the defendants and 

complainants are mentioned, with the transitivity analysis of the selected clauses regarding 

their actions, and then my critical analysis itself, in which I highlight how the construction of 

these clauses may affect the way the events under discussion are perceived and judged. 

4 ANALYSIS AND DISCUSSION 

The structure of this section relies on the three analyzed cases, followed by a final 

segment on the topic of “The ‘immoral’ complainants”. 

 

4.1  APPEAL #1; DEFENDANT: C.G.; CITY: BALNEÁRIO CAMBORIÚ 

This appeal decision concerned a case in which the defendant (identified in this work by 

his initials “C.G.”) was acquitted in the first instance trial of the rape accusation. In this case, 

C.G (the husband) was accused of raping his wife (D.A.F) after a discussion. According to 

the complainant’s claim, he acted violently, and she only “consented” to his advances 

because she feared that otherwise her children would hear C.G. assaulting her. Even though 

the defendant was acquitted of the crime of rape, he was found guilty of other criminal 

offences that were included in the same trial. The appeal made by his defense regarding the 

accusation of rape was to modify the legal basis on which he was acquitted. The legal base of 

the acquittal was Article 3868 (Art. 386: O juiz absolverá o réu, mencionando a causa na parte 

dispositiva, desde que reconheça), item VII9 (VII – não existir prova suficiente para a 

condenação) of the Brazilian Code of Criminal Procedure, and the defense’s goal was to 

 
8 “Art. 386. The judge shall acquit the defendant, mentioning a cause in the operative part, as long as he 

acknowledges” 
9 “VII – there is not sufficient evidence for the conviction” 
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switch to Article 386, item I10 (I - estar provada a inexistência do fato). That is, their goal was 

to have a legal document saying that the defendant was acquitted not because there was not 

sufficient evidence for a rape conviction (Article 386, Item VII), but because the crime had 

never happened (Article 386, Item I). In order to analyze the appeal and judge if the request 

should be granted or not, the appeal court included in the process previous reports from the 

first trial. 

In Example 1 we can follow the transitivity analysis of the first part of the appellate 

decision, called the vote. The judges started the section by reviewing the facts: 

“De acordo com a denúncia, no dia [date], por volta das [time], na residência localizada na 

rua [address], no Município de Balneário Camboriú, o apelante C.G, em tese, mediante o 

emprego de força, segurando sua companheira D.A.F. pelo braço e retirando a roupa desta 

teria constrangido-a a manter com ele conjunção carnal.” 

Example 1: Apelação Criminal n. 0001114-57.2016.8.24.0005 (p. 7) 

According to the transitivity analysis, the findings that are important to observe are 

the following: a) most of the violent elements in this excerpt– such as through the use of 

force, holding [her] by the arm and removing her clothes – are Circumstances of Manner, 

meaning that it was through them that the defendant supposedly accomplished his objective, 

teria constrangido-a/ would have constrained her; b) by constructing the clause in this way, 

the Rapporteur Judge, after textualizing the violent elements as circumstances, used an 

unusual lexical choice in Brazilian Portuguese to condense the defendant’s entire action. 

“Constranger”, in its popular sense, is much more used with the meaning of to “embarrass” 

than in the legal meaning, which is “to coerce”, “to force someone” or “to constrain 

someone”. This illustrates how legal discourse makes use of unusual lexical choices to refer 

to actions that take place in everyday life. These legal uses of language are not familiar to the 

lay public, and what we can see as Circumstances (‘mediante o uso de força’) could be the 

point through which the term was made clear to lay people as “to force”, “to coerce” or “to 

constrain” the victim; c) The structure of the sentence describing C.G.’s actions against the 

victim in a certain way places her in the position of an active part in a sexual act (teria 

constrangido-a a manter com ele conjunção carnal). We can see that C. G.’s actions end 

with “teria constrangido-a”, and the part in which the victim was allegedly raped was 

 
10 “I – the fact has been proven non-existent” 
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summarized as the victim D.A.F having sexual relations with the defendant; d) the use of “in 

theory” and “would have constrained her” represents the situation in general as hypothetical, 

contributing to the idea that the complainant’s words cannot be entirely trusted, as her claims 

might be false. We can understand, however, their use of hypothetical terms, since the 

defendant was previously acquitted of the crime of rape, and this case in general was based 

on the principle of in dubio pro reo11. For this reason, the appeal judges’ portrayal of the 

events uses certain terms to indicate that the charges had not been proved beyond doubt. 

Nonetheless, as this is an appeal and the results might be different from the first instance 

decision, the use of such terms can contribute to the vote by reinforcing the idea that the 

acquittal was to be trusted, regardless of the results of the present judicial analysis. 

To continue my analysis, the following comments regarding the victim appear in the 

paragraph that succeeds the vote section: 

“Pelo que consta, o apelante procurou investir contra a vítima no momento em que ela se 

dirigiu ao quarto para dormir.” 

Example 2: Apelação Criminal n. 0001114-57.2016.8.24.0005 (p. 7) 

“A ofendida apesar de tentar se desvencilhar e impedir a conduta, supostamente acabou 

cedendo à vontade lasciva do apelante por temer por seus filhos menores.” 

Example 3: Apelação Criminal n. 0001114-57.2016.8.24.0005 (p. 7) 

Similarly to the previously analyzed examples, the conduct narrated in this excerpt 

continues to cast the victim as somehow active (“acabou cedendo”), indirectly recognizing 

her as the agent in the final words of this segment. In the material process linked to the 

accused, his actions are, again, attenuated by the modalization in “procurou investir". This 

means that C.G.'s active part in this narrative continues to be referenced as something that he 

was “simply trying to do”, instead of actively doing. In addition, the narrative of "just trying" 

and "charging against her" that is applied to the accused is projected to the actions of the 

victim, as the clause goes on to close with her actively consenting to the “advances” of her 

partner.  

 
11In dubio pro reo is a Latin phrase that translates into “when in doubt, in favour of the defendant”. This is the 

technical term equivalent to “innocent unless proven guilty”. 
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This form of writing must be focused on - particularly in legal texts - because, 

although it is clear, from the view of consent, that these actions described are not acceptable, 

it changes the perspective of the facts by focusing on the actions of the victim instead of the 

accused, and it can give the impression that the victim allowed the assault to happen. That is, 

the excerpt above, as the one analyzed before, associates the victim’s intimate violation to her 

act of "consenting"(“acabou cedendo”), casting her fear for her children as a mere 

circumstance of her submission (‘por temer por seus filhos menores’). Furthermore, what she 

"consented" to was not linked directly to the actions of her attacker, but attributed to an 

almost unnatural force (his lascivious desire),which removes the blame from C.G. and places 

it on his uncontrollable lust. In other words, this excerpt detaches the responsibility for the 

happenings from the accused and places it either on his partner’s ‘acceptance’ or on his 

‘uncontrollable’ impulses. 

According to Figueiredo (2000, p. 190), by depicting a sexual assault as motivated by 

an uncontrollable sexual drive, this type of representation becomes “disconnected from social 

issues such as gender violence, domestic violence, gender asymmetry and the high level of 

social tolerance to the problem of violence against women”. Figueiredo also points out that, 

considering that the majority of sexual aggressions are performed by men against women, 

children and people with some kind of disability, the cause of this type of crime is not 

uncontrollable desire, otherwise the victims’ range would reach “anyone who is around, 

including men, which is not the case”(2014, p. 146). In the same matter, as pointed out by 

Erhlich in “Representing Rape”, once the justice system characterizes, in their official 

statements, violent male actions as the result of uncontrollable sexual impulses, they license 

“a view of male sexuality and masculinity that portrays violent man as not being ‘agents’ of 

their own actions” (2001, p.58). In the case of the excerpt under analysis, the fact that the 

victim “consented” to this “agentless” desire due to her fear for her children was not 

recognized as reason enough for a conviction in the first trial. 

We can find parts of the appellate decision which do not refer to the victim or to the 

intimate violation itself, and for that reason they are not eligible for this study. However, 

some of these parts present details of why C. G. was not convicted by the first instance court, 

hence details of what led the justice system to doubt the victim’s words and not consider the 

jurisprudence that says: “The word of the victim, in sexual crimes, usually committed in 

secrecy, assumes fundamental importance to elucidate the facts and is ground to base the 

conviction when in consonance with the other pieces of evidence” (TJSC, Apelação Criminal 
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n. 0003715-84.2011.8.24.0078, de Urussanga, rel. Des. Carlos Alberto Civinski, Primeira 

Câmara Criminal, j. 08-03-2018). 

The following is one of these parts: 

É bem verdade, contudo, que o exame pericial realizado à fl. 62 não constatou vestígios 

de emprego de violência ou de conjunção carnal recentes. E, também, a própria 

vítima esclareceu que a lesão detectada em seu braço ocorreu por ocasião de uma 

discussão com o apelante, evidenciando que não decorreu da violência supostamente 

empregada pelo apelante contra ela para forçá-la a ter conjunção carnal. 

Example 4: Apelação Criminal n. 0001114-57.2016.8.24.0005 (p. 9) 

There are a number of points to be considered regarding the last statement to 

understand how the textualization can create a certain narrative and lead to a decision based 

on this narrative, while ignoring details that were described in the text. These points are: a) 

the appeal court considered the results of the forensic examination12, although they 

themselves state that D. A. F. eventually gave in to C. G’s advances after his use of force. On 

the basis of lack of forensic evidence, they questioned the reliability of her words, even 

though the crime occurred days before she called the police, hence any forensic evidence was 

compromised or lost. Moreover, according to Sommers (2007, p. 271), genital injuries occurs 

in around 50% to 60% of the rapes against women, which makes the argument of lack of 

evidence debatable, since the decision is considering the results of forensic exams as 

absolute, disregarding C.G and D.A.F's existing relationship; b) The appeal court says that 

the injury in her arm was not valid as evidence of rape because it was caused “as the result of 

an argument”, consequently acknowledging that C.G. assaulted D.A.F during a fight; the 

court uses the defendant’s violent act as a reason for not convicting him because it happened 

before the rape; c) her injury was described, as I have already mentioned, “as the result of an 

argument”, which means that, although they acknowledge the aggression, they do not say 

explicitly that it was C.G who caused the injury, rather they attribute it to the argument itself. 

This way, as I analyzed in the previous statements, they free C.G. from being responsible for 

his actions, although they are implicitly connected to him. 

 
12 In the following paragraph they considered how the forensic exam could be compromised due to the facts 

pointed by this analysis. 
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As I have already mentioned, appellate decision 1 refers to precedent that states that in 

rape trials the victim’s words are valid as evidence. Although jurisprudence on this matter is 

included in this appeal decision, the first instance sentence considered that the complainant’s 

words were not enough to convict the defendant. The victim’s statement is the following: 

“eu disse para ele que não queria ter relações sexuais, porque do jeito que ele estava não 

tinha condições; ele dizia que eu estava saindo com outro, por isso não queria mais nada 

com ele; de madrugada, ele tentou de novo, eu falei que não; daí ele segurou os meus 

braços, apertou, daí para eu não ficar gritando, por causa das três crianças que dormem no 

quarto ao lado, deixei;” 

Example 5: Apelação Criminal n. 0001114-57.2016.8.24.0005 (p. 8) 

“eu mantenho a afirmação, não foi consentido, pra mim foi constrangimento; naquele dia 

eu chorei bastante, eu me obriguei a deixar por causa das crianças; se eu ficasse recusando, 

ele ia fazer "barraco";” 

Example 6: Apelação Criminal n. 0001114-57.2016.8.24.0005 (p. 8) 

“eu me senti constrangida a manter relação sexual para não acordar os meus filhos, para 

não haver escândalo; ele prendeu o meu braço, eu falei para ele parar, me senti 

praticamente obrigada, porque ele me segurou, retirou a minha roupa; ele dizia que eu ia ter 

relação pra provar que não estava saindo com outro; ele me agarrou e tirou minha roupa a 

força.” 

Example 7: Apelação Criminal n. 0001114-57.2016.8.24.0005 (p. 8) 

It is important to question the weight that the justice system really gives to the 

victim’s words in this type of case, because if they had considered her words as reliable, they 

would have had sufficient evidence to convict the defendant of rape. Instead, the first instance 

court acquitted the defendant on the basis of lack of physical evidence produced after forensic 

examination. However, studies show a low percentage of accuracy in physical tests that only 

rely on the presence of injuries (Sommers 2007, p. 271). As proposed by Cruz (2002), the 

criminal justice system could use a more trustworthy alternative, for example, expert 

psychological evaluation of the victims as evidence in criminal trials involving rape. Cruz 

argues that physical examination can fail to detect evidence of violence (as mentioned 

previously), and she also points to the concrete difficulty of carrying out this type of tests due 
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to the poor conditions of the Medico-Legal Institutes in various Brazilian cities. Moreover, 

Cruz affirms that victims of rape can present symptoms of post-traumatic stress disorder, 

depression, feelings of guilt, fear, and other psychological effects of the violence, including 

suicide attempts. She argues that, independent of the gender and age of the victim, sexual 

violence can result in psychological disorders that can be confirmed by qualified 

professionals, making psychological evaluation a viable piece of evidence.  

Cruz (2002) argues that her proposal has legal support in two articles of the Brazilian 

Code of Criminal Procedure: “Art. 159 - The forensic tests and other exams will be carried 

out by an official expert, with a college degree”; and “Art. 160 - The experts will produce a 

report, where they will describe in detail what they have examined, and will answer the 

questions put to them”. However, as mentioned by the author, it depends on legal 

practitioners to request psychological evaluations. Considering all that, if the justice system 

claims that in rape trials they accept the words of the victim, but mostly consider physical 

evidence, then the jurisprudence that states that the victim’s words should function as 

evidence is applied only when the judge’s personal views allow it. Moreover, facing the 

absence of physical evidence, trials for rape that count only on the victim’s words will be left 

to the decision of the single judge and his/her perception of what qualifies as “real rape”, as 

in Appeal #1. 

In her book “Real Rape” (1987), Susan Estrich presented her definitions of real and 

simple rape, definitions which she believes are used by the criminal justice system when 

judging cases of sexual assault. Estrich argues that there is a difference in how power 

institutions (such as the police and the criminal justice system) apply the law, depending on 

the case. According to her, to the criminal justice system a “real rape” is the one in which the 

victim was attacked violently by a stranger in the street, for example. However, the cases that 

fit this rape myth, in which the main defining factor is physical violence, are in fact less 

common than what is seen as “simple rapes”, for instance, rapes committed by people who 

are familiar with the victims, and which usually do not require the use of physical violence. 

As she mentions, “simple rapes” are the most frequent ones, although they are less reported 

by the victims, and when reported lead to fewer convictions. Figueiredo (2000, p. 189) also 

discusses the use of these classifications of rape and how they affect the cases in court, 

stating that: 
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Judicial discourse makes use of several prototypes to help categorise 

rape cases and their participants, such as the ‘real rape’, the ‘true 

victim’, the ‘typical rapist’. The prototypical cases are seen as serious 

and as deserving severe punishment. Events and participants that 

shade away from these central, core examples (e.g. marital rape, date 

rape, rape of sexually experienced women) are seen with disbelief and 

suspicion, and frequently end up in acquittals or short sentences. 

Furthermore, a research done by Pimentel & Schritzmeyer (1998) reveals that in the 

majority of the analyzed rape cases, weapons and other objects were not used by the 

aggressors to carry out the crime, which led the authors to believe that in cases of rape, the 

overwhelming power of men, through psychological violence and intimidation, is the main 

factor to neutralize women, and frequently involve no physical resistance. We see that fear 

and intimidation were mentioned in the victim’s statement in Appeal #1. However, it was 

insufficient to lead to the imprisonment of the defendant, despite the existence, and even the 

citation, of jurisprudence that recommends attributing importance to the victim’s words in 

rape trials. 

According to Ehrlich (2001), although the law recognizes that what separates sex 

from rape is consent (if it was given or not), the law has no validity if those who apply it in 

court are driven by their own beliefs, stereotypes and myths about rape. These individual 

beliefs, resulting in decisions that validate or not the victim’s words, create a difference 

between the law as written and the law as applied. Moreover, the rape mythology maintains a 

cycle in which androcentric assumptions are employed in the discourse and the decisions of 

the justice system through human representatives of the state (i.e. magistrates), consequently 

feeding to society a decision accepted as ‘truth’, because it was produced and legitimated by 

legal practitioners who hold a position of power and influence. 

The use of a rape mythology in courts of law highlights the need to discuss how the 

victims of sexual crimes are portrayed in these legal environments, which generally expect 

the use of violence to validate the words of victims. As previously argued, in Appeal 1, 

despite the fact that D.A.F. made it clear that she did not want to have sexual relations with 

C.G., the court insisted on physical evidence to prove the use of violence, and therefore lack 

of consent. Cruz (2002) suggests that what the justice system sees in cases in which the 

victim did not scream or struggle to free herself from the offender, even if this would put her 
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life or the lives of others at risk, is that in the end the woman consented, or else she would 

have done everything in her power to resist and to make it clear that she did not want it. 

One of the perspectives presented by Cruz regarding the need for the victim to prove 

in court that she resisted to the utmost of her strength, is that in other crimes, such as robbery 

or kidnapping, the advice to potential victims is not to resist, so as not to risk their lives. 

According to Cruz, this is not applied to rape victims, since women who give in to rape are 

treated as woman who consented at some level. 

Ehrlich (2001, p. 67) also discusses judicial decisions that were based on “lack of 

resistance”. She argues that: 

The ‘utmost resistance standard' is the primary ideological frame 

through which the events in question and, in particular, the 

complainants' actions are understood and evaluated. This (re)framing 

functions to characterize the women as not ‘resisting to the utmost' 

and ultimately (re)constructs the events as consensual sex, thus 

protecting the interests of the defendant. 

Analyzing rape trials, Temkin, Gray and Barrett (2016) observed that the stereotype of 

a “real rape” expects that ‘real victims’ will have injuries caused by the struggle to defend 

themselves, ignoring the fact that fear paralyzes most victims. Further in the same article, 

they refer to a case of marital rape in which the discourse of the defense emphasized a 

number of times that the defendant and the complainant were married, referring to the assault 

as “marital relations” and implying that it was not really rape. 

The requirement for physical evidence of violence to prove rape is also present in the 

Brazilian Penal Code. When the crime of rape is defined as “to constrain someone through 

the use of force or major threat”, with the objective of having sexual intercourse (Art. 213 do 

Código Penal - Decreto Lei 2848/40), the law is determining that lack of consent is not 

enough to typify rape, unless it involves the use of violence or the use of threatening objects 

(such as guns or knives). 

Regarding TJSC’s decision in Appeal 1, it is important to mention that it did consider 

the complainant’s words, otherwise they could change the paragraph of the acquittal to what 

the defense was requiring – a declaration that the rape had never occurred. In spite of that, 

what caught my attention in this case was not only how the textualization was constructed in 
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such a manner that the complainant was turned into an active participant in the actions that 

lead to the event, but the fact that the Brazilian Penal Code can help to acquit people who 

commit intimate violations, based on the lack of extreme violence towards the victims, 

ignoring that psychological trauma and paralyzing fear constitute violence as well. 

4.2 APPEAL #2; DEFENDANT: L.V DE L.; CITY: SANTA CECÍLIA 

Before I begin to describe Appeal 2, I would like to warn the reader about the contents 

included in this appeal. I am aware that a work of this importance to my academic 

qualification requires certain protocol; however, it would be insensitive and irresponsible not 

to announce beforehand that Appeal #2’s content involves severe violence, in addition to the 

already difficult subject chosen for this study, marital rape. The following excerpts expose 

torture and graphic violence, and they may be disturbing for empathetic people. 

In contrast to Appeal 1, appeal 2 refers to a case in which the accused was found 

guilty of rape in the first instance trial due to the presence of physical evidence. However, 

despite the physical evidence corroborating the verdict, in the appeal the defense requested 

that L.V., the culprit, be acquitted of  the crime due to “lack of evidence” and “decay of the 

victim's right of representation”, arguing that E. M. C., the victim, did not express the will to 

legally represent against the accused. The appeal court dismissed this argument since the 

victim had officially reported the rape to the police and contributed with the justice system 

during the trial. There was no doubt, in the eyes of the judiciary that the victim intended to 

pursue the case to the end. Aside from the victim’s will to denounce the aggressor, the court 

presented jurisprudence that states that formal representation is not necessary if the offended 

notifies the police authority of their wish to report the crime. 

In appeal 2, the appeal court focuses on the offender’s request for acquittal, arguing 

that the evidence presented was not enough to convict him for the crimes of rape and torture. 

To discuss this central issue, the appeal decision presented in the ‘report’ section the facts 

narrated by the Public Prosecution. 

A. I- No dia 14 de novembro de 2015, por volta das 9 horas da manhã, na residência 

localizada na Rua [...], neste Município de Santa Cecília/SC, o denunciado L. V. de L. 

constrangeu a vítima E. M. C., sua companheira, a ter conjunção carnal e permitir que 

com ela praticasse ato libidinoso consistente em sexo oral, mediante violência e grave 

ameaça. 



26 

 

B. Por ocasião dos fatos, o denunciado L. V. de L. ordenou que a vítima tirasse a 

roupa, amarrou suas mão e tornozelos na cama, amordaçou-lhe e, então, manteve com ela 

sexo oral e vaginal, sempre afirmando que iria matá-la. 

Example 8: Apelação Criminal n. 0001418-34.2015.8.24.0056 (p. 4) 

 We can observe in Example 8 the same pattern that was pointed out in Appeal #1, in 

which the description of intimate violation attributes a conscious participation to the victim 

with the use of the material process “permitir”, producing the impression that she was forced 

to act and to consent or authorize her violation, instead of being the passive and inactive 

receiver of the violent actions of her assailant. However, Examples 8 and 9 present a different 

perspective from Appeal #1, where we observed a lack of regard for the victim’s words. In 

appeal #2, we can notice that there is recognition of the victim’s feelings and suffering during 

the time she was being victimized by L. V. de L., and the legal text represents these feelings 

as caused by an active agent, the assailant. It is grammatically explicit in the appeal that the 

court holds the defendant responsible for each action and their consequences, including 

effects that are not physical. 

A. II- No dia 14 de novembro de 2015, entre as 9 e as 18 horas, na residência 

localizada na Rua [...], neste Município de Santa Cecília/SC, o denunciado L. V. de L., 

visando obter a confissão da vítima E. M. C., sua companheira, de que estava tendo 

relacionamento amoroso com outro homem, constrangeu-lhe com emprego de violência e 

de grave ameaça, consistente em afirmações de que a mataria, causando-lhe intenso 

sofrimento físico e mental. 

B. Para tanto, com a vítima ainda amarrada na cama, depois de praticar contra ela o 

crime de estupro acima descrito, o denunciado L. V. de L. inseriu no interior da vagina 

de E. M. C. um pedaço de madeira e, de posse de uma faca, lesionou o seio direito e a 

vagina da vítima. 

C. Não bastando, a cada corte que o denunciado L. V. de L. fazia na vagina da vítima 

E. M. C., também jogava acetona em cima do ferimento, aumentando seu sofrimento, 

além de ameaçar lhe causar mal injusto e grave consistente em atear fogo em seu órgão 

genital.  

D. Por fim, o denunciado L. V. de L., não satisfeito com tudo o que já havia feito, 

introduziu o frasco de acetona no ânus da vítima E. M. C., mantendo ela, desse modo, sob 
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intenso sofrimento físico e mental por aproximadamente 9 horas, tendo suas ações 

causado nela as lesões corporais descritas nos laudos de fls. 19/31.  

Example 9: Apelação Criminal n. 0001418-34.2015.8.24.0056 (p. 4) 

The main characteristic of these excerpts is the use of attributes to the physical and 

mental consequences suffered by the victim. The court points out, in various formulations, 

that the victim was under intense suffering not only regarding the torture, but also from the 

beginning, when describing how L. V. de L. raped her. It is important to mention that the 

court recognizes this suffering from the start because they are not applying a measurement 

only when describing the torture; in this appeal the magistrates recognize that when the 

defendant forced physical penetration, the intensity of the pain was as deep as the torture, 

since they applied the same attribute to both parts (“sob intenso sofrimentofísico e 

mental”). Additionally, the text is emphatic when pointing out the extension of the torture 

and the actions of L. V. de L. as never ending and cruel, with the use of “ainda”, “não 

bastando” and “não satisfeito”. This differentiates this report section from appeal 1 for the 

reason that it does not use the technical and formal language usually employed to narrate 

facts in the reporting section of appeals: it contains a sense of empathy and expresses outrage 

towards the cruelty. This view of the events also appeared in the vote section. 

Ressalta-se ainda, no que tange à tortura, que a vítima suportou intenso sofrimento físico 

e emocional, porquanto o réu/apelante, com o objetivo de obter uma confissão acerca de 

eventual traição, efetuou cortes no seio e na vagina de E., jogando acetona nos 

ferimentos e ameaçando a todo momento atear fogo. Posteriormente, ainda introduziu na 

vagina da vítima um pedaço de madeira medindo 110 cm (cento e dez centímetros) de 

comprimento e 06 cm (seis centímetros) de diâmetro, e permitiu que as filhas menores de 

idade vissem a mãe no estado deplorável que se encontrava. 

Example 10: Apelação Criminal n. 0001418-34.2015.8.24.0056 (p. 18) 

The appellate decision reaffirmed the facts and reinforced the empathetic view of the 

victim’s suffering, respecting her sexual dignity without further comments or judgments 

regarding the affair alleged by the defendant. We can see that in this excerpt that the court 

selects an active agent for the aggressions, and, through transitivity, we can identify the actor 

of the material processes as the defendant. In addition, the judges once again used the 

expression “ainda”, reinforcing their view of the extension of the torture. Furthermore, the 

text acknowledges that the victim’s terrible condition is made worse by her being seen by her 
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daughters in that state. This way, they portray a scene with an emotional impact that goes 

beyond the victim’s personal experience, extending the traumatic experience to the 

perspective of the children witnessing their mother’s abuse. 

Moving from the report section to the vote section, and closing the discussion about 

the defendant’s request regarding the “decay of representation”, the appeal court expresses its 

view on the defense’s claim that the evidence was not enough to convict L. V. de L. of the 

crimes of rape and torture. In the text, the appeal court states that the evidence was carefully 

examined and the request “was not deserving of acceptance”, since all the physical evidence 

was clear and definite. Nevertheless, even though the court had enough evidence of the rape 

and torture, the word of the victim is also material to the conviction, according to the 

jurisprudence. This was also mentioned in Appeal #1, with the difference that the final 

decision in that appeal was to disregard the victim’s words, which corroborates the idea that 

in order for the criminal justice system to give credit to the victim, the physical evidence 

presented has to be overwhelming, such as in Appeal #2. 

Despite the court’s recognition of the victim’s suffering, it also worthwhile to analyze 

what is not being said here. During the discussion in Appeal #1 (Apelação Criminal n. 

0001114-57.2016.8.24.0005), I briefly mentioned (citing Cruz, 2002) that the justice system 

lacked interest in pursuing the truth and, mostly, lacked interest in the victim. In the 

organization of the criminal justice system, the agents who should care for the best interests 

of the victim are the Public Prosecutors. In Appeal #2 (Apelação Criminal n. 0001418-

34.2015.8.24.0056) it is said that the Public Prosecution denounced the defendant for the 

crimes of rape and torture13. Reading the statement of the accused in the police reports, we 

can see that he admits behaving violently against the victim, in the same event and in other 

situations as well. These violent conducts are recognized as crimes by the law. 

A. “[...] vive em união estável com E. M. C. há quatro anos; [...] que há dois meses 

está residindo em Santa Catarina [...]; que há cerca de um mês passou a desconfiar de um 

relacionamento extraconjugal de sua companheira; que desde então o interrogado passou 

a ameaçar E. de morte e por algumas vezes tentou enforcar e esganar ela para que 

contasse quem era a pessoa que estava se relacionando;” 

B. “[...] que devido a essa desconfiança, quando o interrogado saía para trabalhar, 

 
13 Article 213, caput, c/c 226, paragraph II. And article 1º, line I, paragraph "a", of the Law n. 9.455/97,in 

accordance with article 69 of the Penal Code. 
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fechava a porta e colocava um cadeado pelo lado de fora, impedindo que a vítima 

saísse de casa durante a noite.” 

C. “[...] que diante disso o interrogado passou a ameaçar e a bater com o pedaço de 

pau na cabeça de E. para que ela apontasse onde ficava a casa de W.” 

D. “que o interrogado afirma que também enforcou E. e desferiu tapas em seus 

seios;” 

E. “que o interrogado alega que amarrou o braço da vítima ao seu com um fio de 

luz para poder dormir e para que ela não saísse de casa;” 

Example 11: Apelação Criminal n. 0001418-34.2015.8.24.0056 (p. 14) 

It is worth mentioning again that this deposition was given by the defendant in the 

pre-trial phase, in his statement to the police, before the Public Prosecution started the 

criminal procedures against him. From his own words, we can observe a series of crimes 

established by the Brazilian Penal Code that were not included as counts in the trial: threat, 

forced confinement, and physical injury. 

• Art. 147 - Ameaçar alguém, por palavra, escrito ou gesto, ou qualquer outro meio 

simbólico, de causar-lhe mal injusto e grave: 

Pena - detenção, de um a seis meses, ou multa.14 

• Art. 148 - Privar alguém de sua liberdade, mediante sequestro ou cárcere privado: 

o Parágrafo 1: 

I – Se a vítima é ascendente, descendente, cônjuge ou companheiro do agente 

ou maior de 60 (sessenta) anos; 

V – Se o crime é praticado com fins libidinosos. 

o Parágrafo 2: 

Se resulta à vítima, em razão de maus-tratos ou da natureza da detenção, grave 

sofrimento físico ou moral: 

 Pena - reclusão, de dois a oito anos.15 

• Art. 129. Ofender a integridade corporal ou a saúde de outrem: 

 
14 Art. 147 - Threatening someone by word, writing or gesture, or any other symbolic means, to cause them 

unjust and severe harm. Penalty - imprisonment, one to six months, or a fine. 
15 Art. 148 - To deprive someone of their freedom, through kidnapping or false imprisonment: Paragraph 1: I - if 

the victim is elder, offspring, spouse or partner of the agent or older than 60 (sixty) years; V - if the crime is 

committed for libidinous purposes. Paragraph 2. If the victim, by reason of ill-treatment or the nature of the 

detention, results in serious physical or moral suffering: Penalty - imprisonment, from two to eight years. 
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o Violência Doméstica (Incluído pela Lei nº 10.886, de 2004) 

Parágrafo 9 - Se a lesão for praticada contra ascendente, descendente, irmão, 

cônjuge ou companheiro, ou com quem conviva ou tenha convivido, ou, ainda, 

prevalecendo-se o agente das relações domésticas, de coabitação ou de 

hospitalidade: (Redação dada pela Lei nº 11.340, de 2006) 

Pena - detenção, de 3 (três) meses a 3 (três) anos.16 (Redação dada pela Lei nº 

11.340, de 2006) 

As we can see in the analysis of Appeal #2, the judicial text has a tone of empathy 

towards the victim’s anguish and suffering during the rape and torture session; the same, 

however, did not happen regarding the situation before the crime was committed, because the 

appeal judges make no reference to the fact that the defendant had a recurring violent 

behavior towards the victim (this information is mentioned by the defendant himself in his 

statement, as we can see in Example 11), with the exception of the crime of threatening the 

victim’s life, which is mentioned throughout the entire text. According to personal 

information obtained from lawyers, considering that the defendant admitted these crimes in 

the police depositions, the Public Prosecution had enough material to denounce L. V. de L for 

them. However, analyzing the facts and the discourse of the defendant himself, it becomes 

clear that the Public Prosecution failed to denounce L. V. de L. for these other crimes. From a 

critical view, the fact that the Public Prosecution only accused the defendant of the crimes of 

rape and torture, and that he was sentenced to only eleven years and four months of 

imprisonment when a series of other crimes had also been committed, conveys a message that 

his violent behavior was acceptable in the eyes of the legal practitioners until it reached the 

point of merciless violence. 

Furthermore, it is also important to discuss the ease with which the defendant 

describes his actions. Through transitivity, we can observe that every action in the description 

of the rape and torture was attributed to L. V. de L as the main actor in the material processes 

that compound his narrative (“tentou enforcar e esganar”; “passou a ameaçar e a bater”, 

“enforcou”, “desferiu tapas”, “amarrou o braço da vítima”). He did not attempt to 

separate himself from the actions by using passive forms of description, for example. Rather, 

he seemed to acknowledge his behavior in such a manner that it becomes almost ‘natural’, 

 
16 Art. 129. Offending the bodily integrity or health of others: Domestic Violence (Included by Law No. 10,886, 

2004) Paragraph 9. If the injury is committed against elders, offspring, sibling, spouse or partner, or with whom 

he / she coexists or has cohabited, or prevailing the agent of domestic relations, cohabitation or hospitality: No. 

11,340 of 2006). Penalty - detention, from 3 (three) months to 3 (three) years. 
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apparently unaware of the severity of what he did, which makes him appear unconcerned 

about the consequences. Indeed, the actions that he described so naturally were not 

denounced as crimes by the Public Prosecution, who focused exclusively on the crimes for 

which he was convicted, and, for that reason, there were no legal consequences for those 

other violent acts. Nevertheless, the fact that his violence towards the victim is narrated this 

way demonstrates that his personal experience reflects the ordinariness with which violence 

against women is seen by many men. On the theme of marital rape, Couto and Schraiber 

(2011, p. 177) comment that: “in this process of naturalization of the social, categories such 

as 'instinct', 'impulsiveness', 'fatality' and 'destiny' are adopted to make sense of the 

aggressions perpetrated against the companion wives (Couto et al., 2007), which, 

consequently, helps to cover up the identification of these actions as violence (Rosa et al., 

2008)”. 

4.3 APPEAL #3; DEFENDANT: A. D. R. S.; CITY: ITAJAÍ 

In this case, the defendant is accused of forcing the victim to perform oral sex after 

trying to penetrate her, causing injury and bleeding. As with the cases previously analyzed, 

this appeal was requested by the defendant claiming the non-existence of evidence of rape 

and also the “decay of the victim's right of representation”. He was given a sentence of seven 

years and seven months in the first trial for the crimes of rape and threats against the life of 

the complainant N. D. S. D. S (Art. 147 - Threatening someone by word, writing or gesture, 

or any other symbolic means, to cause them unjust and severe harm), but was granted the 

right to appeal in liberty, meaning that he could wait for the second trial without being 

imprisoned. This decision was justified with: “the requirements authorizing his pre-trial 

detention are absent, according to arts. 312 and 313 of the Criminal Procedures Code” 

(Apelação Criminal n. 0003697-62.2015.8.24.0033, de Itajaí, p. 4). The first article used to 

prevent the Defendant’s immediate arrest, art. 312of the Criminal Procedure Code, 

determines that: “Pre-trial detention may be ordered as a guarantee of public order, economic 

order, for the convenience of criminal instruction, or to ensure the enforcement of criminal 

law when there is evidence of the crime and sufficient evidence of authorship.” Moreover, 

according to art. 313 of the same Code, paragraph III (“if the crime involves domestic and 

family violence against women, children, adolescents, the elderly, the sick or people with 

disabilities”), the preventive detention should be decreed “to ensure the execution of urgent 

protective measures”. That means that the judge in the first trial convicted the defendant for 

the crimes he was charged with (rape and threats against the life of the complainant), but 
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evaluated the evidence as non-sufficient to maintain him in prison while waiting for the 

appellate decision, as art. 312 of the Code for Criminal Procedure determines, and did not 

consider that art. 313 of the same Code recommends pre-trial detention in cases of domestic 

violence. 

Moving to the vote section of the appeal, the judges did not accept the defendant’s 

request for the extinction of criminal liability regarding the lack of representation of the 

victim, since she demonstrated her will to formally denounce the defendant A. D. R. S to the 

police force for the crimes of rape and threats against her life. The appeal judges, then, 

proceeded to discuss the defendant’s request for the quashing of the first instance sentence 

and his consequent acquittal, stating that the evidence of his authorship was absent. The facts 

were exposed in the report as such: 

“A vítima declarou que o réu, quando estavam prontos para dormir, se jogou sobre a 

depoente, lhe estrangulou e tentou manter relações sexuais, desistindo após 

sangramento, quando então lhe forçou a praticar sexo oral:” 

Example 12: Apelação Criminal n. 0003697-62.2015.8.24.0033 (p. 8) 

We can observe in this excerpt that the actions were attributed to the defendant in the 

text by the appeal judges, with no passive forms and inactive agents in their portrayal of the 

events, meaning that this narrative establishes a specific agent for the material processes that 

took place when the crime of rape was committed. However, they refer to the defendant’s act 

as “tried to maintain sexual relations”, after describing his violence towards the victim, when 

it is clear that rape was also committed in this specific situation, resulting in the victim’s 

bleeding. The appeal judges only used the term “forced” to refer to the oral “sex”; this results 

in the creation of a distinction between “sexual relations” and “oral sex” in the appeal. 

Moreover, although the court recognized the crime of rape, there is in this excerpt a 

normalization of this crime when they refer to it as “to maintain sexual relations” and “to 

practice oral sex”, a pattern that we could observe in other examples in this study. 

Figueiredo (2000, p. 70) explored this idea in her thesis, arguing that “The use of 

affectionate and erotic terms [in judicial decisions in cases of rape] puts the assault into a 

framework of consensual sexual acts, backgrounding the violence and unilaterally of the act”. 

In this way, the lexical choices portray the crime as related to sexual acts, a representation 

that should only be used when there is consent and pleasure for the people involved. When 

referring to rape the judiciary should use terms that point directly to the victim’s intimate 
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violation, focusing on issues such as the use of force, psychological violence, coercion, 

constraining, and other actions committed by rapists and sexual predators as a result their 

sense of ownership over their victims and their bodies, rather than directing the discussion 

towards a figurative version of sexual acts that expresses a distorted view of sexuality in 

general. 

Moving forward, my analysis goes on with the investigation of the lexical choices 

made in the depositions, since the evidence in this case included the statements of the victim 

and witnesses, according to the jurisprudence cited in Appeal #1 (“The victim's report  has 

extreme relevance and probative value, authorizing the origin of the complaint when the 

statements are in harmony with the other elements of the process.”17). Our first analysis will 

be based on the complainant’s testimony. 

A. “Que o réu era agressivo, "mas até aí achava normal". Que ele foi ficando mais 

agressivo, até que em uma sexta-feira ele lhe violentou. Que estavam prontos para ir dormir. 

Que ele falou algo e a depoente respondeu. Que em seguida ele se jogou em cima da 

depoente, lhe estrangulou e lhe batia muito. Que a ameaçou. Que se rendeu e parou. Que 

ele fez a depoente praticar sexo oral.” 

B. “Que ficou em casa acuada no final de semana. Que na segunda ele pegou um 

facão e andava de um lado para o outro dentro de casa, lhe ameaçando, dizendo 

"vocês vão me pagar". 

C. “Que contou com a distração do réu e fugiu para casa de sua filha. Que ficou uma 

semana na casa de sua filha. Que o réu tentou contato, mas negava voltar para casa. Que 

pediu para o réu sair de casa, mas ele não saia. Que tomou a atitude de ir com os policiais 

para retirar ele de casa. Que os vizinhos queriam linchar ele. Que ele ameaçava e gritava 

para os vizinhos.” 

D. “Que ele era agressivo desde o início do relacionamento, mais com palavras. 

Que essa foi a única vez que ele a violentou. Que na hora sangrou e ele parou de lhe 

estrangular. Que ele rasgou suas roupas. Que ele tentou penetração e depois fez a 

depoente fazer sexo oral, puxando pelos cabelos.Que ele dava socos e tapas. Que se 

sentiu violentada, porque pedia pra ele parar, mas ele não parava, estava transtornado e 

dizia "agora você vai me pagar". Que tem medo do réu.” 

 
17Apelação Criminal n. 0003697-62.2015.8.24.0033 
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Example 13: Apelação Criminal n. 0003697-62.2015.8.24.0033 (p. 9) 

Regarding transitivity, this testimony counts with clear material processes in the 

victim’s portrayal of the defendant’s violent actions, with A. D. R. S., the accused, 

recognized as the main actor in these processes. There are no passive forms of description in 

which the happenings are displayed as “something was done”, for instance; the victim 

identifies the aggressor as the main agent when she says that “he tore her clothes off” or “he 

gave punches and slaps”. In addition to the material processes, we can identify the presence 

of a mental process in the final words of her statement, when she says that she “felt” violated. 

This same happened in Appeal #1, when the victim declared that she felt constrained/coerced 

(Example 7), meaning that the court’s portrayal of the violence projects the material process 

(what the defendant did) as phenomenon of a mental process (how the complainant felt).  

I discussed earlier in the analysis of Appeal #2 the normalization of violent behaviors 

in the discourse of complainants and defendants. In example 13, the victim expresses this in a 

more explicit way, saying that she considered the verbal abuse from her partner as ‘normal’. 

A second example of the normalization of violent behaviors in this Appeal comes from the 

defendant’s mother: 

A. “Que ele é trabalhador e não sabe de outros processos ou de histórico de 

violência, mas que ele é nervoso.” 

B. “Que, perguntado se ele era ciumento, falou que não sabe, mas que todo homem 

é um pouco ciumento.”  

Example 14: Apelação Criminal n. 0003697-62.2015.8.24.0033 (p. 12) 

 These two examples, produced by the complainant (Example 13) and the defendant’s 

mother (Example 14), represent more than a personal view of a particular man and his 

character, since they reproduce the speakers’ social view of masculinity and what they 

consider normal in terms of ‘typical’ male behavior. The generalization of violent male 

behavior in this attributive clause (“todo homem é um pouco ciumento”) and the previous one 

from the victim (“but until then I thought it [the violence] was normal”) is a reflection of a 

social problem imprinted in people’s perception of reality as a truth (‘men are naturally 

violent’), and also a reminder that the naturalization of violent behavior in men is also a 

matter of public health. 
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According to a survey from IPEA (2014) cited in the introduction of this work, 21,5% 

of the Brazilian population agrees totally or partially that “it is in the masculine nature to be 

violent”18. The presupposition that male violence is a natural behavior gives the idea that this 

is something that cannot be changed as it appeals to a major force that is outside of human 

control. The female perception that this is only natural does not mean that women 

consciously agree with male violence, but rather that they are used to or accept it because it is 

part of their socialization in an androcentric society. In this sense, Bourdieu (2001, p.35) 

explains that “the dominated apply categories constructed from the point of view of the 

dominant to the relations of domination, thus making them appear natural”, meaning that this 

is a consequence of patriarchal societies in which women are raised under the belief that men 

are (and should be/remain) the dominant beings, consequently having the right to act as they 

wish because “that is what men do”. In a theoretically liberal country such as Brazil, the 

normalization of violent male behavior results in 52% of assaulted women not seeking any 

form of help, and also in the fact that, according to the ONU Mulheres Brasil19, our femicide 

rate is the fifth highest in the world. 

Regarding the defendant’s deposition, his claims tried to deny the facts in their 

entirety: 

“Que é totalmente falsa a denúncia. Que a vítima fez a denúncia para lhe prejudicar. Que 

ela abandonou o lar. Que não lembra da data deste fato. Que não é verdade que teria 

forçado a vítima a sair da residência. Que gostava muito da vítima, até que descobriu 

uma traição. Que não ameaçou a vítima. Que foi ameaçado desde o momento em que 

passou a residir com a vítima. Que a vítima saiu de casa porque descobriu a traição dela. 

Que depois ela voltou para casa. Que ela falou para sua mãe que ela "teve que fazer isso 

para que o interrogando não saísse morto da casa dela". Que "isso" seria o boletim de 

ocorrência. Que tinha uma pessoa "na frente" que lhe ameaçou de morte e ele era 

considerado o "manda-chuva" da vila. Que todo mundo tem medo dele. Que 

continuou a morar na residência porque não tinha pra onde ir. Que essa pessoa que 

lhe ameaçou era uma das pessoas com que a vítima lhe traiu. Que chegou aos 

Seus ouvidos que se não saísse da casa em uma semana iriam lhe matar. Que 

"demoliram" seu carro. Que não "tocaram fogo na casa porque a casa era dela". Que ela 

 
18Ipea/SIPS Tolerância social à violência contra as mulheres. 2014. (p. 21) 
19https://nacoesunidas.org/onu-feminicidio-brasil-quinto-maior-mundo-diretrizes-nacionais-buscam-

solucao/(Access in September, 2019) 

https://nacoesunidas.org/onu-feminicidio-brasil-quinto-maior-mundo-diretrizes-nacionais-buscam-solucao/
https://nacoesunidas.org/onu-feminicidio-brasil-quinto-maior-mundo-diretrizes-nacionais-buscam-solucao/
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voltou pra casa depois que o interrogando foi preso (fl. 159).” 

Example 15: Apelação Criminal n. 0003697-62.2015.8.24.0033 (p. 8) 

In the next subsection I will discuss how defendants’ attempt to damage the victims’ 

reputation in rape trials, as it happened in the texts previously analyzed in this study. Right 

now, however, we can discuss the portrayal of the events, including the defendant’s claim of 

having been “betrayed” by the victim. The main characteristic of this testimony is his focus 

on his own claims, instead of on what was in question. In his statement the defendant did not 

address the rape allegations beyond the first two sentences denying the accusations, applying 

first an attributive relational process in the very beginning of his statement (“the complaint is 

totally false”) and a material process (“The victim filed a complaint to harm him”), in which 

the complainant becomes the actor in the clause, with the objective of undermining the 

defendant. We can notice in his words that he did not participate in any of the narrated 

actions, creating for himself the picture of an observer, and sometimes of the main victim of 

the doings of others. Moreover, the defendant says that he does not remember the date of the 

facts, which can be seen as a strategy to deflect the questions that were made about that day. 

Susan Ehrlich (2001, p. 43) also presents this idea, writing that “According to Drew (1992: 

481), in the context of courtroom discourse, an answer such as ‘I can't remember’ not only 

avoids confirming what is proposed in the question, but also avoids disconfirming it: that is, 

the witness thereby avoids directly challenging or disputing a version proposed by the 

attorney, but nevertheless neutralizes that version.’” By avoiding specific questions about the 

day of the crime, intentionally or not, the defendant had the opportunity to expose his 

elaborate story, which the court described as “totally unrealistic20”. 

4.3 THE “IMMORAL” COMPLAINANTS 

During the development of this work I noticed a common strategy in the three cases I 

analyzed: The complainants’ alleged infidelity. The claims of infidelity were used to justify 

the violent actions performed by the defendants, and to undermine the complainant’s 

reliability in court. We will now discuss how the appeal decisions referred to the issue of the 

alleged infidelity, and how the complainants were represented. 

 
20 “Os fatos narrados nos citados documentos de fls. 127 e 129 parecem totalmente fantasiosos, porque um relata 

que a vítima estaria caluniado o réu, imputando-lhe o crime de tráfico e o outro que ela teria deixado o lar 

conjugal e então o réu teria ouvido a vítima mantendo conjunção carnal na casa vizinha, o que sequer seria 

possível, já que a prova testemunhal descreve que ela foi para casa de sua filha logo após conseguir fugir do 

lar.” Apelação Criminal n. 0003697-62.2015.8.24.0033, p. 12 
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● “Que, C.G. é alcoólatra e está suspeitando que a declarante está lhe traindo com 

outro homem;” 

● “fomos dormir e ele começou a tentar, eu disse para ele que não queria ter relações 

sexuais, porque do jeito que ele estava não tinha condições; ele dizia que eu estava 

saindo com outro, por isso não queria mais nada com ele;” 

Example 16: Appeal #1 - Apelação Criminal n. 0001114-57.2016.8.24.0005 (p. 8) 

In Appeal #1 the defendant’s claim of infidelity was exposed by the complainant in 

her depositions. According to her, these accusations were used as a psychological weapon to 

force her to “prove” her fidelity by “having sex” with him. In the same document, we can 

find other instances of psychological violence from the defendant in the form of threats 

against the victim’s life, while accusing her of infidelity, such as the in following example: 

Que, no dia [date], por volta das [time] C. levou a declarante ao trabalho e como a 

declarante se recusou a beijá-lo ele passou a lhe acusar dizendo que tinha algum 

homem os observando; Que, em seguida C. voltou para casa, mas logo telefonou para a 

declarante dizendo 'vou matar você e quem estiver contigo'. 

Example17: Appeal #1 - Apelação Criminal n. 0001114-57.2016.8.24.0005 (p. 11) 

This type of accusation, followed by the forced “consent” to sexual advances, is not 

an isolated case. Dantas-Berger’s research (2005, p. 426) showed a similar result. She argues 

that the women she investigated “consented” to forced sex due to fear of other forms of 

violence from their partners: “overall, despite trying to ‘resist’ - saying no – they ended up by 

'giving in' to sexual intercourse, sometimes for fear of physical aggression, loss of financial 

support or accusations of infidelity”. 

However, the claims of infidelity in the analyzed cases were not limited to the 

moment in which the crime was committed. The defendants in Appeals #2 and #3 presented 

these suspicions as a way to discredit the complainants’ image as victims and to raise doubts 

about their character. An example is the discourse of the defendant in Appeal #2. Regarding 

the crimes for which he was convicted (Rape and torture, art. 213, caput, c/c art. 226, item II, 

both of the Penal Code, and art.1, item I, item "a", of Law no. 9,455/97), his discourse 

changes from presenting himself as the author of other forms of violence, always justified by 

his suspicions (“[…] passou a ameaçar E. de morte e por algumas vezes tentou enforcar e 

esganar ela para que contasse quem era a pessoa que estava se relacionando”), to the position 

of a victim of adultery who was framed for crimes committed by another man. 
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“que quando chegaram em casa E. começou a chorar e contou que durante a noite a pessoa 

com quem ela estava se relacionando chegou na casa e ela abriu a porta; que manteve com 

essa pessoa relações sexuais no sofá e na cama; que E. contou que tal pessoa seria W., que 

mora próximo ao [ponto de referência]; que após disse que não manteve relação sexual com 

W., mas que ele a teria machucado muito, introduzindo um pedaço de pau em sua 

vagina; que para isso ele teria colocado creme na madeira e introduzido várias vezes em sua 

vagina, bem como colocado acetona e ameaçado atear fogo em sua vagina; que diante 

disso o interrogado passou a ameaçar e a bater com o pedaço de pau na cabeça de E. 

para que ela apontasse onde ficava a casa de W. [...] que depois que chegou em casa, 

ingeriu cachaça; que o interrogado alega que por volta de 11h00min de hoje, após a briga 

que teve com E., manteve, a pedido dela, relação sexual” 

Example 18: Apelação Criminal n. 0001418-34.2015.8.24.0056 (p.15) 

 During the trials the defendant stated: 

“ela me contou "foi, eu fiquei com ele, eu disse para seu irmão e seu primo que ele quebrou 

a porta, mas fui eu que abriu"; [...] o que eu fiz com ela foi dar um tapa nela, e puxei pelos 

cabelos, queria arrastar para fora e trazer no hospital ou na delegacia, mas ela não 

quis; não cheguei a torturar ela em momento nenhum; que a filha viu, a mais velha, eu 

batendo nela; que não manteve relação sexual contra a vontade dela; ela já estava 

machucada, só não estava inflamada, estava com a orelha roxa; ela disse que foi o 

amante” 

Example 19: Apelação Criminal n. 0001418-34.2015.8.24.0056 (p.15) 

In his statements to the police and during the trial, the defendant insisted that the 

victim admitted she was having an affair and the man she was supposedly seeing (identified 

by him as W.) was the author of the crime of torture. In his story, L. V. de L. also included 

details, as his wife crying while telling him about this other man, the neighborhood where 

“W.” lived, and that he tried to take the victim to the hospital after she was tortured by “W.”, 

but she refused  to go. To justify the presence of sperm in the pieces of physical evidence 

collected, the defendant declared that after the argument (which included the violent acts he 

told to the police about), he only had sexual intercourse with the victim after she asked him, 

in spite of her severe injuries. Throughout his defence, L. V. de L. spoke as if his violence 

was justified by his goal to extract from the victim the confession of an alleged infidelity, 

while trying to undermine the victim’s reputation by converting the image of a victim of 
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barbaric crimes such as rape and torture, into the figure of a manipulative liar who was trying 

to hurt him. 

A similar allegation was made by the defendant in Appeal #3, in which he claims that 

the victim made the accusation of rape to harm him, inverting the positions of 

victim/assailant. As seen in Example 15, his entire defense was based on his claims of 

infidelity and the existence of a person who represented danger to him. In this Appeal, we can 

see once again  (as we could observe in Appeal #2) the representation of the victim as 

someone who broke the defendant’s heart and exposed him to danger by betraying him with a 

person who was trying to physically harm her husband.  

The fact that this type of argument is used in courts of law by different men accused of 

the same crime (in this work, rape) leads us to consider that violent man, capable of violent 

crimes, may not necessarily consciously know that their words have more weight than their 

wives’. However, they try to take advantage of the damage that an image of promiscuity and 

infidelity can do to a woman’s character, even in the presence of physical evidence of 

violation. They not only try to harm the victims’ reputation; they count on it as their primary 

line of defence. 

5 FINAL REMARKS 

This study came from the need to investigate how the justice system in Santa Catarina 

deals with cases of marital rape, in which the victims are adult women in a relationship with 

the perpetrators of the crime. The main interest was to investigate how judges, in their use of 

language, in their discourse, interpret the concept of consent. From this objective, the analysis 

resulted in the identification of valuable points to develop further discussions on this subject. 

First of all, I noticed the low numbers of appellate decisions registered under article 213 of 

the Penal Code21 (rape) that involved romantic partners, considering that only three cases 

were found among 61 appeals on rape judged between January and June of 2018. 

Unfortunately, that does not mean that this type of crime is rare. According to a research from 

Agência Patricia Galvão in 2015, 47% of the interviewed young women and adolescents 

reported that they had at some point been forced by their partners to have intercourse22. The 

real number of women who are forced (through physical or psychological pressure) to 

 
21“To coerce someone through violence or serious threat, to have sexual intercourse or to perform or allow to 

practice other lewd acts” 
22https://dossies.agenciapatriciagalvao.org.br/fontes-e-pesquisas/wp-

content/uploads/sites/3/2018/08/ENOIS_meninapodetudo2015.pdf 
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maintain intercourse with intimate partners can never be pointed with accuracy due to certain 

characteristics of this type of rape, from lack of information about marital rape (and difficulty 

in realizing that what happened/is happening was/is abuse) to the victims’ fear of disbelief 

and humiliation. Although the literature in general confirms that this type of abuse is one of 

the most common, the real numbers may never come to light. 

Regarding transitivity, the analyzed excerpts revealed examples of normalization of 

violent acts performed by the defendants against the complainants. For instance, as seen in 

Example 1, the violent features presented by the reporting judges (through the use of force, 

holding [her] by the arm and removing her clothes) are circumstance of manner, while the 

material process is established through a verb (constranger) made vague by its double 

meaning (a physical one, “to constrain”, and a psychological one, “to embarrass”). In the 

same example, the final material process that describes the alleged rape has the complainant 

as actor, instead of the defendant (teria constrangido-a a manter com ele conjunção carnal), 

inverting their places and attributing agency to the victim. 

Regarding the discourses analyzed in this study, both from legal practitioners and from 

the lay participants (complainants, defendants and witnesses), the results showed a particular 

theme from each case. In Appeal #1, the judicial discourse revealed that the criminal justice 

system has an issue with the legitimacy of the crime of rape when there is no physical 

evidence of injuries in the victim’s body. This analysis provides evidence for the debate 

about the use of rape mythologies in court decisions, since the appeals analyzed relied mainly 

on physical evidence, requiring physical injuries to identify rape, and thus disregarding other 

forms of coerciveness that are frequently used by men towards women, such as psychological 

manipulation and torture. 

Other examples of rape myths appeared in the analyzed cases. While Appeal #1 showed 

that the first instance court relied in the belief that a ‘real’ rape leaves physical evidence and 

injuries in the victim’s body, the discourse of Appeal #3 is unrealistic in relation to the reality 

of the crime of rape. In Appeal #3, despite the court’s compassion to the victim’s suffering, 

their romanticized lexical choices represent acts that constitute rape as ‘sexual activities’, 

such as in “maintain sexual relations” and “practice oral sex”. 

 While the discourses of Appeal #1 and Appeal #3 relied, each one in its own way, on 

rape stereotypes, my analysis of Appeal #2 gravitated towards the defendant’s discourse and 

the lack of interest by the Public Prosecution in accusing him of other crimes (threatening to 
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cause unjust and severe harm; to deprive someone of their freedom; to offend the bodily 

integrity or health of others) that he himself confessed during his police deposition. As 

described during the analysis, the fact that such crimes were mentioned without further 

consequences to the defendant conveys the message that his violent actions were acceptable 

in the eyes of law until the point of merciless violence. Moreover, my analysis also discussed 

the ease and naturalness with which the defendant described his violent actions. 

From the readings that based my research, I could notice that the criminal justice system 

does not explore the idea of consent and psychological violence when dealing with rape, 

relying rather on stereotypes based on misplaced ideas of sexuality and physical violence. 

Figueiredo (2000, p. 34) explored this idea, arguing that: 

This body of myths, stereotypes and ideological assumptions about 

male and female sexuality and gender relations has also been 

incorporated into statutory law and common-law, as well as in the 

discourse of legal practitioners (lawyers, judges, etc.). There is an 

interplay between legal discursive practices and broader social 

practices: cultural/ideological views of gender-sex relations shape legal 

practices and judicial texts, which in turn construct and reinforce 

commonly held views of sexual and social behavior (Edwards, 1996). 

 

Considering that, comes the necessity to question what the justice system believes 

rape is about. Although the courts recognize the crime of rape in some cases, there is also 

a normalization of these acts when legal decisions refer to forced sex with terms such as 

“maintain sexual relations”, “practice oral sex”, “sexual crime”, or any other form of 

description that reinforces to the reader that what happened in these cases was about sex, 

and not about violence and abuse. 
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